State of Utah v. Joey Tujillo : Brief of Appellee by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1993
State of Utah v. Joey Tujillo : Brief of Appellee
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Willaim J. Albright; Attorney for Appellant.
Todd A. Utzinger; Assistant Attorney General; Jan Graham; Attorney General; Attorneys for
Appellee.
This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellee, Utah v. Tujillo, No. 930089 (Utah Court of Appeals, 1993).
https://digitalcommons.law.byu.edu/byu_ca1/3968
IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, 
v. 
JOEY TRUJILLO, 
Defendant/Appellant, 
Case No. 930089-CA 
Priority No. 2 
BRIEF OF APPELLEE 
THIS APPEAL IS FROM A CONVICTION FOR 
POSSESSION OF A CONTROLLED SUBSTANCE, A THIRD 
DEGREE FELONY, IN VIOLATION OF UTAH CODE ANN. 
§ 58-37-8(1) (A) (I) (SUPP. 1993), IN THE 
SECOND JUDICIAL DISTRICT COURT IN AND FOR 
DAVIS COUNTY, STATE OF UTAH, THE HONORABLE 
JON M. MEMMOTT, PRESIDING. 
UTAH COUHT OF APPEALS 
BRIEF 
UTAH 
DOCUMENT 
K F U 
50 
.A 10 
DOCKET MO. ^0ti%°\ 
TODD A. UTZINGER (6047) 
Assistant Attorney General 
JAN GRAHAM (1231) 
Attorney General 
236 State Capitol 
Salt Lake City, Utah 84114 
Telephone: (801) 538-1021 
Attorneys for Appellee 
WILLIAM J. ALBRIGHT 
74 East 500 South, #245 
Bountiful, Utah 84010 
Telephone: (801) 292-1269 
Attorney for Appellant 
FILED 
Utah Court of Appeals 
DEC 2 0 tS93 
r i** y f Noonan 
Cmk of the Court 
IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, 
v. 
JOEY TRUJILLO, 
Defendant/Appellant 
Case No. i3 0089-CA 
Priority 
BRIEF OF APPELLEE 
THIS APPEAL IS FROM A CONVICTION FOR 
POSSESSION OF A CONTROLLED SUBSTANCE, A THIRD 
DEGREE FELONY, IN VIOLATION OF UTAH CODE ANN. 
§ 58-37-8(1) (A) (I) (SUPP. 1993), IN THE 
SECOND JUDICIAL DISTRICT COURT IN AND FOR 
DAVIS COUNTY, STATE OF UTAH, THE HONORABLE 
JON M. MEMMOTT, PRESIDING. 
TODD A. UTZINGER (6047) 
Assistant Attorney General 
JAN GRAHAM (1231) 
Attorney General 
236 State Capitol 
Salt Lake City, Utah 84114 
Telephone: (801) 538-1021 
Attorneys for Appellee 
WILLIAM J. ALBRIGHT 
74 East 5C0 South, #245 
Bountiful, Utah 84010 
Telephone: (801) 292-1269 
Attorney for Appellant 
TABLE OF CONTENTS 
Page 
TABLE OF AUTHORITIES ii 
JURISDICTION AND NATURE OF PROCEEDINGS 1 
STATEMENT OF THE ISSUE PRESENTED ON APPEAL AND 
STANDARD OF APPELLATE REVIEW 1 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 2 
STATEMENT OF THE CASE 2 
STATEMENT OF THE FACTS 3 
SUMMARY OF THE ARGUMENT 6 
ARGUMENT 
POINT I DEFENDANT'S INSUFFICIENCY OF EVIDENCE CLAIM 
IS WHOLLY FRIVOLOUS 6 
CONCLUSION 8 
ADDENDA 
Addendum A Judgment, Commitment and Sentence Forms 
i 
TABLE OF AUTHORITIES 
CASES CITED 
Page 
Anders v. California. 386 U.S. 738, 87 S. Ct. 
1396 (1967) 3, 6 
State v. Garrett. 849 P.2d 578 (Utah App. 1993) 1, 6, 7, 8 
State v. Harcrraves, 806 P. 2d 228 (Utah App. 
1991) 7 
CONSTITUTIONAL PROVISIONS. STATUTES AND RULES 
Utah Code Ann. § 41-6-44.20 (Supp. 1992) 2 
Utah Code Ann. § 58-37-8 (Supp. 1993) 1, 2 
Utah Code Ann. § 76-8-507 (1990) 2 
Utah Code Ann. § 78-2a-3 (Supp. 1993) 1 
ii 
IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, 
v. 
JOEY TRUJILLO, 
Defendant/Appellant 
Case No. 930089-CA 
Priority No. 2 
BRIEF OF APPELLEE 
JURISDICTION AND NATURE OF PROCEEDINGS 
This is an appeal from a conviction for possession of a 
controlled substance, a third degree felony, in violation of Utah 
Code Ann. § 58-37-8(1)(a)(i) (Supp. 1993), in the Second Judicial 
District Court in and for Davis County, State of Utah, the 
Honorable Jon M. Memmott, presiding. This Court has jurisdiction 
to hear the appeal under Utah Code Ann. § 78-2a-3(2)(f) (Supp. 
1993). 
STATEMENT OF THE ISSUE PRESENTED ON APPEAL 
AND STANDARD OF APPELLATE REVIEW 
The following issue is presented on appeal: 
1. Was there sufficient evidence submitted at 
defendant's trial to sustain his conviction? 
This Court will not reverse a defendant's conviction 
based on a sufficiency of the evidence challenge unless the 
evidence presented, and the reasonable inferences drawn 
therefrom, is so inconclusive or inherently improbable that 
reasonable minds must have had a reasonable doubt that the 
defendant committed the crime of which he was convicted. State 
v. Garrett, 849 P.2d 578, 582 (Utah App. 1993). 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
Utah Code Ann, § 58-37-8(2)(a) (Supp. 1993), provides that it is 
unlawful 
for any person knowingly and intentionally to 
possess or use a controlled substance, unless 
it was obtained under a valid prescription or 
order, directly from a practitioner while 
acting in the course of his professional 
practice, or as otherwise authorized by this 
subsection[.] 
The text of any other pertinent provisions, statutes, or rules is 
incorporated in the argument section of this brief. 
STATEMENT OF THE CASE 
Defendant was charged by information with possession of 
a controlled substance, a third degree felony, in violation of 
Utah Code Ann. § 58-37-8(1) (a) (i) (Supp. 1993); possession of an 
open container of liquor in a vehicle, a class C misdemeanor, in 
violation of Utah Code Ann. § 41-6-44.20 (Supp. 1992); and 
providing false information to a peace officer, a class C 
misdemeanor, in violation of Utah Code Ann. § 76-8-507 (1990) (R. 
1). Defendant pled guilty to the latter two charges (R. 42), and 
a bench trial was held on the possession charge. Following that 
trial, the judge found defendant guilty as charged and sentenced 
him to a term of zero to five years in the Utah State Prison (R. 
79, 28-31). (A copy of the trial court's "Judgment and 
Commitment" order, as well as its accompanying "Sentence" order, 
are attached hereto as Addendum A). Defendant appeals his 
conviction for possession of a controlled substance (R. 36). 
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STATEMENT OF THE FACTS 
The State recites the facts in the light most favorable 
to the trial judge's finding that defendant was guilty as 
charged. State v. Moore, 782 P.2d 497, 501 (Utah 1989) . Because 
the only claim advanced by defendant on appeal is that there was 
insufficient evidence to support his conviction, and because 
defense counsel has filed his brief pursuant to Anders v. 
California, 386 U.S. 738, 87 S. Ct. 1396 (1967), the State's 
recitation of the facts also will serve to satisfy the 
marshalling requirement normally imposed upon defendants 
advancing an insufficiency claim. Viewed in the light most 
favorable to the ruling below, the facts are as follows: 
At approximately 4:00 a.m. on November 1, 1992, 
Farmington City Police Officer Shane Whitaker stopped an 
automobile because he suspected its driver was intoxicated based 
on its erratic driving pattern. When the officer approached the 
vehicle and spoke with its driver, he could smell the odor of 
alcohol emanating from within the vehicle. He then directed the 
driver to exit the vehicle, checked the driver's identification, 
and conducted field sobriety tests of the driver R. 52-53) . 
The driver gave Whitaker an alien registration card 
that had his picture on it and indicated that his name was Alfred 
A. Rodriguez (R. 53, 61). However, Rodriguez could produce no 
driver's license or other proof that he was legally authorized to 
drive a motor vehicle (R. 64). After completion of the field 
sobriety tests, Whitaker decided that he would not arrest 
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Rodriguez for driving under the influence. Although Rodriguez 
was not legally intoxicated, Whitaker decided that he could not 
allow him to continue to drive the vehicle because he had been 
unable to verify that Rodriguez could lawfully drive an 
automobile. Whitaker did not, however, intend to arrest 
Rodriguez for driving without a license (R. 60-64). 
Whitaker continued to be concerned about the odor of 
alcohol in the vehicle and asked Rodriguez if he could search the 
vehicle for open containers of alcohol. Rodriguez told Whitaker 
that he could look in the car (R. 53, 62). 
Whitaker then approached the passenger, defendant Joey 
Trujillo, and asked to see his driver's license so that he could 
check whether the passenger could drive the car. Defendant 
evidently did not have a license with him, but he told Whitaker 
that his name was Pedro Morales and said his birthdate was April 
5, 1956. Whitaker returned to his vehicle and requested a 
driver's license check. Dispatch informed Whitaker that there 
was no license under that name and date of birth (R. 53-4, 62-5). 
Whitaker returned to defendant and again asked him for 
his date of birth as well as for his social security number. 
Defendant told the officer that he did not have a social security 
card and provided a different birthdate of May 1, 1956 (R. 64-5). 
Whitaker then asked defendant to step out of the vehicle so that 
he could search the car. As defendant got out of the car, 
Whitaker saw that there were two open containers of alcohol 
"directly under [defendant's] feet" (R. 55). Whitaker then 
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arrested defendant for having an open container of alcohol in a 
vehicle (R. 55). 
In a search incident to defendant's arrest, Whitaker 
found the following items in the right inside pocket of 
defendant's coat: 1) $225 in currency and some coins; 2) a rolled 
up twenty dollar bill that had a white powder on it, which 
Whitaker suspected was cocaine; 3) a watch; 4) a welfare check 
written to a person named "Eleanor Carthusi," who defendant later 
identified as his "old lady;" and 5) two bindles of a white 
powder, which proved to be cocaine (R. 55-60). 
Although defendant did not disclaim any interest in the 
material removed from his pocket at the time of his arrest, at 
trial defendant claimed that he had borrowed the coat from 
somebody at a party when he and the driver went to buy additional 
beer. According to defendant, some of the money was his own, but 
most of it was collected from people at the party to finance the 
purchase of additional beer. As for the welfare check and watch, 
defendant explained that the check belonged to his "old lady" and 
said that the watch had been given to him by someone for whom he 
had worked. Defendant said he placed all of those items in the 
right inside pocket of the borrowed coat because he thought that 
was a better place to keep them than in his own pants pocket. He 
also claimed that the cocaine did not belong to him and that he 
did not even know that it was in the pocket because he had not 
noticed it when he "checked the jacket" after it was given to him 
(R. 68-77). 
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At the close of the trial, the trial court entered 
findings of fact consistent with the officer's testimony 
summarized above (R. 78-9) . The court further explained that 
after "weighing the credibility of the evidence presented" it 
believed that defendant "did knowingly and intentionally possess 
cocaine" (R. 79) . 
SUMMARY OF THE ARGUMENT 
This Court may properly affirm defendant's conviction 
under Anders v. California, 386 U.S. 738, 87 S. Ct. 1396 (1967), 
because his claim that the evidence presented at his trial was 
insufficient to sustain his conviction is wholly frivolous for 
the reasons articulated by defense counsel. 
ARGUMENT 
POINT I 
DEFENDANT'S INSUFFICIENCY OF EVIDENCE CLAIM 
IS WHOLLY FRIVOLOUS. 
The evidence submitted at defendant's trial, and the 
reasonable inferences drawn therefrom, is sufficient to sustain 
his conviction. This Court has only limited authority to review 
a conviction when a sufficiency of evidence claim is raised. 
State v. Garrett, 849 P.2d 578, 582 (Utah App. 1993). That is 
because it is the function of the finder of fact "weigh the 
evidence and assess witness credibility; therefore, when there is 
any evidence (including reasonable inferences that can be drawn 
from it) that supports the . . . verdict, [this Court's] inquiry 
ends and [it] will sustain the . . . verdict." Id. (citing State 
v. Moore, 802 P.2d 732, 738 (Utah App. 1990)). 
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In the instant case, cocaine was found in defendant's 
possession. Although defendant claimed he had no knowledge of 
the cocaine that was in the pocket of the coat he was wearing, 
the evidence established that numerous other items that defendant 
claimed as his own were in that same pocket. Given the time of 
year and the testimony about it being cold on the night in 
question (R. 70), it is reasonable to assume that defendant would 
have been wearing a coat when he went to the party, and that it 
was his coat that he was wearing when he was arrested. In view 
of this evidence, the finder of fact reasonably could, and 
apparently did, disbelieve defendant's self-serving and 
uncorroborated claim that he had borrowed the coat he was wearing 
from somebody at the party. 
Moreover, even if it was not his coat, defendant 
admitted that he put his personal belongings in the pocket where 
the cocaine was found. Defendant also testified that he "checked 
the jacket" when he put his own belongings in the pocket, but did 
not find anything (R. 71). The reasonable inference to be drawn 
from that evidence is that defendant, despite his claim to the 
contrary, was aware of the two bindles of cocaine in the pocket, 
and his possession of them was therefore knowing and intentional. 
In short, this appeal is wholly frivolous because it is 
predicated solely upon defendant's claim that the finder of fact 
should have believed his testimony. The assessment of witness 
credibility, however, is matter for the finder of fact. Garrett, 
849 P.2d at 582; State v. Hararaves, 806 P.2d 228, 231 (Utah App. 
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1991). Defendant advances no basis for rejecting the trial 
judge's credibility assessment. This Court should therefore 
affirm defendant's conviction because "the evidence, and the 
reasonable inferences that may be drawn therefrom, are not 
'sufficiently inconclusive or inherently improbable that 
reasonable minds must have entertained a reasonable doubt that 
the defendant committed the crime of which he was convicted.'" 
Garrett, 849 P.2d at 852 (quoting State v. Petree, 659 P.2d 443, 
444 (Utah 1983)). 
CONCLUSION 
Based on the foregoing arguments, this Court should 
affirm defendant's conviction. 
RESPECTFULLY SUBMITTED this 3L(>& day of December, 
1993. 
JAN GRAHAM 
Attorney General 
TODD A. UTZINGER 
Assistant Attorney General 
CERTIFICATE OF MAILING 
I hereby certify that a true and accurate copy of the 
foregoing brief of appellee was mailed by first class mail, 
postage prepaid, to William J. Albright, attorney for appellant, 
74 East 500 South, #245, Bountiful, Utah 84010, this p^^day of 
December, 1993. 
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Addenda 
Addendum A 
Judgment, Commitment and Sentence Forms 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL^DISTRICT 
IN AND FOR THE COUNTY OF DAVIS, &&TJ%(£ fTtfjL 
THE STATE OF UTAH, 
Plaintiff, 
vs. 
JOEY TRUJILLO, 
Defendant. 
fly. __ 
JUDGMENT AND COMMITMENT 
TO THE UTAH STATE PRISON 
Case No. 921700463 
That whereas said defendant, having plead guilty to 
the crime of possession of a controlled substance, a felony of the 
third degree, and now being present in Court accompanied by his 
attorney and ready for sentence, thereupon the Court renders its 
judgment. 
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED THAT: 
The defendant is sentenced to the Utah State Prison 
for an indeterminate term of 0 to 5 years. 
Court recommendations: The Court will recommend the 
defendant be given credit for time served in the Davis County Jail, 
Dated this 12th day of January, 1993, with the Seal of 
the Court affixed hereto. 
vx—^ 
\ 
BY THE COURT: 
_1 ktl \h^zAr 
District Court Judge 
PAULA CARR 
Clerk of Court 
By -KfcO^MiMn 
Kathy Potts 
Deputy Clerk 
00170925 
V\\ l*ZT\ 
IN THE DISTRICT COURT OF DAVIS COUNTY, STATE OF UTAH 
STATE OF UTAH, 
Plaintiff, 
Defendant. 
FT 
SENTENCE L 
Criminal N o . ^ a n Q Q ^ ^ 
Charge No. 1 PoSSe.SSJf^ &F a C.b(Y 
(misdemeanor), (class ) . 
k^  Sob. ^ (felony) , (degree z> — ) 
lllll^  (Prison) Sentence: The Defendant is sentenced to 
the Utah State Prison for an indeterminate term of 
P-5 years, fined $ , plus a surcharge 
of $ 
amount of $_ 
ordered to pay restitution in the 
to 
and a public drug assessment fee of $_ 
defender fee of $ . 
(Jail) Sentence: The Defendant is sentenced to the 
Davis County Jail for a term of (days) 
(months) (year), fined $ , plus a surcharge of 
$ , ordered to pay restitution in the amount 
of $ to , a drug 
assessment fee of $ and a public defender fee 
of $ . 
The following special conditions are ordered: 
a. The (prison)(jail) term is stayed on 
satisfactory completion of probation• 
(years)(months) 
b. The defendant is ordered to spend 
(days)(months)(year) in the Davis County Jail, 
All but $ of the fine is suspended 
on satisfactory completion of probation• 
The defendant is ordered to spend 
(days)(months) (as long as required) in 
halfway house or drug 
treatment house. 
Charge No. 2. (felony) , (degree.. .) 
(misdemeanor) , (class ) • 
(Prison) Sentence: The Defendant is sentenced to 
the Utah State Prison for an indeterminate term of 
years, fined $ , plus a surcharge 
of $ 
amount of $ 
drug assessment fee of $_ 
defender fee of $ 
ordered to pay restitution in the 
to ______^ __ 
and a public 
00171035 
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(Jail) Sentence: The Defendant is sentenced to the 
Davis County Jail for a term of (days) 
(months) (year), fined $ , plus a surcharge of 
$ , ordered to pay restitution in the amount 
of $ to , a drug 
assessment fee of $ and a public defender fee 
of $ . 
The following special conditions are ordered: 
a. The (prison)(jail) term is stayed on 
satisfactory completion of probation. 
(years)(months) 
b. The defendant is ordered to spend 
(days)(months)(year) in the "Davis County Jail, 
c. All but $ of the fine is suspended 
on satisfactory completion of probation, 
d. The defendant is ordered to spend 
(days)(months) (as long as required) in 
halfway house or drug 
treatment house. 
Defendant placed on probation on the following terms 
and conditions: 
a- Fine is to be paid through the Clerk of the 
Court. 
b. Restitution is to be paid through the Clerk 
of the Court. 
No violations of law. 
No consumption of alcohol/alcoholic beverages. 
No use or possession of controlled substances. 
Submit to search of person, premises or 
vehicles and seizure of any evidence without 
a search warrant at the request of a 
probation officer or police officer. 
Submit to body fluids testing upon request. 
No association with known drug users. 
No association with (co-defendants)(victims). 
Enter and complete mental health counseling. 
Drug and/or alcohol evaluation and followup. 
Enter and complete alcohol and drug treatment 
program. 
Maintain full time employment. 
Become involved in an educational/vocational 
training program. 
(Other) 
c. 
e. 
f • 
The Defendant is ordered to pay $. to the 
Clerk of the Court on or before the first Tuesday of 
each month beginning in the month of 
1992, or appear in court on the first Tuesday of any 
month at 9:00 A. M. when a payment is due and not paid, 
_ j 
JUDGE 
ir> m.^dlp 
00171096 
